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%t{ 'rf% A nfl@wig + gTtHtV gqw %mr i et qR q8 qrieT % vfl WTf@rfi dti yeTIT -TV ven

Wf8qTftqtWft© gvm w6wr mRm wga%<v6m{, emi%qf wlv %fRTaO'v6m {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
fo11owkrg way.

WTa SHIT qT !qftwT WiRe-

Revision application to C}©vernlment of India:

(1) +-+twnmqFq RfidbIR, 1994 gT &TiT ©©T+tq©TTq wi RNa %Tft+j®8Taa
3q-uEr + vqq gvM % gmtv !aMr wqqq SIgh tif#, wta wqr\ Rv+qTm=r, IT=qrq fIgnr,
#tER+13rFr, i8nTgFt VTR, +vR RTf, T€ftTefT, lrooor€ravpfTqT@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Paliunent Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-secdon (1) of Section-
35 ibid

(q) Tfl VFR a6Tf+hqNaqq4RHT6Tttm @atf%6wgpTKHW{qTWTt + qT M
w?HnrtqF\w©wn+ vrVeWTt ST;M +, vr fM w€nrnnwvn:#qQq§Mt qTaTtit
qr $RfTWTKrn tBl qr@ gT xfM%arTV3{dtI

In case of ury loss of goods where the loss occur in transit from a factorY to a
wuehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a fact01IY or in a
warehouse .

(tg) vna#@T§rMftrT?nviw +fhMR7nv w wmv%ftf+qhr +
mn€qqrgX8R8Z+ vr#qqtwa% VW f#Mt©n 9l8 itWfMtI
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(T) veIj-,q,qrXq7mRP.@nVTrab4T©(+nq4r lax qt)Mvfbn Tvr vr© 611

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) +fM waRT#f @HRT erM% WITH+fRVaqft %fta TW #T€e3hq& wheT laST
gTn TiM,t + E,nRg, ©r§71 aMId % gnr qTft,t qt wn qin gN + Rv gf#f+w (+ 2) 1998

urn l09 Hnf+W&q witt
Credit of any duty allowed to be udhzed towards payment of excise duty on anal

products under the provisions of this Act or the Rules made there under and such
order is passed by the Comnassioner (Appeals) on or after, ale date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) Mk mTTRY VaT (3FfiV) fhITRdt, 2001 bfbfT 9 % +?FiT Bmg Wa tt@rT a-8 + a
srfhft t, tf§v SItter % srft ©Ttqr §f©T ftqYq + dtv mv % fmlg- grew qf nOv ©TtQT # VF-a

!rfbit qi vrq i3fqv @in WiT vnr VTQVI ari% gT'f ©T7T ! qr Tn qfhf % data un 35-i +

f+amrw%TTTT++€qv%vmagH=6vmn qt vfl gt itqt nf{qI

The above application shaE be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-in-Appeal. It should also be
accompmjed by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\%mqr+©ibqmqd gw t6q Tq@rv@lima+qq8at WIt 200/- =ME'Tangt
drq3i[rqd+v7t6qqq@r@twHr $-at 1000/-#t=#tvlq7TV#VWI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the aInowlt involved
is more than Rupees One Lac.

fhm gw, bfb[ WTqT gw viensl wfMRwfTf%gwr%xftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ##{iWTqT qm HfMN, 1944 a Err<T 35-a/35-Rh3MT:-
Under Secdon 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) an’Prf87 qfba€ t qVTq wn %; @@rqr # gMtv, wftnt % ni+ + fbu qj@, hghr

WFm qm IT+ hTm nfl$fkr alpITfbqor (fRItZ) #t qf4Fr Mr OfBm, %HaRK + 2nd HHTJ

qtVTdt vm, ntH, f+rutqKn, gF,VTRTR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2''dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

2



(3) vfl Iq wIg + q{ sv wtqff ©r mriqr €TVT i at x+r qm ©rq% % f&q =gtI vr !V7Tq nr{qI
d-r+fwn wn mfR Haq +digq$ttf%fbn q€t%rftqq+%fRv vqTf+qfiwftdhr
NmTf#qwrqtt@ wfr©Tr#gbrvt©N=Ftqq©r+fhnvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rTF@4 gw gf%fhni r970 qqr TRitfbV qt qlq+t -1 + +mtv f+%tft:v f+F q3WT! au
grim vr qVWtqT %'vfjqR fbhn XTfbqT<t + wtqr + + 5aq 4t qq vfbH v 6.50 qt vr @rqr@
q©ft@@n@nnfh I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled- I item of the court fee Act, 1975 as amended.

(5) q?#tIHf#vvMT##f©kwr n+ q+fhnit gt fN qT &vm wsf#afbn wmj:it fM
seq, +-rghr©wm ql?q v{8VTm wftTfhramTf#gwr (mqfM) fhFr, 1982 +fRfe7 il

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dVR qj@, #.gh ®nqqqrg3 V++qTm wftMapMhFPr Wa) qi. vfl wftfT%qTqq
+ +Jqqi.I (Demand) q+ + (Penalty) qT 10% d WT %aT gRqwf tI mM, gfbq?wIg WiT

10 q,fIg WR {} (Section 35 F of ale Central Excise Act, 1944, Secdon 83 & Section 86

of the Finance Act, 1994)

%-,€hr WIR w gil €MPK %3#tR1 qnfqR iNT Mr qT TNT (Duty Demanded) I

( 1) @ (Section) IID b HW ft€HRT Tfif;
(2) @nqm€nqzhftza ITRN;

(3) tntz:#ftzf©B#hfhm6b®abr ITfirl

q§lj WWT ' &Rd wBg’ + q§Rl$ wn#Ign#vwM' ©fM®R4fck if wf 4mfbn
VTr el

For an appeal ti be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the AppeLLate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It maY be noted that the
pre-deposit is a muldatory condition for aung appeal before CESTAT. (Section 35 C

i2A} aid 35 F of the Central Excise Act1 19441 Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Selvi€.,e Tax> “Duty demanded” shall include:

(1)

(a)
(nl)

mnount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) W Bjrlet % vR dRy IRq tuI % WaR qd qP gmT W VT @Y R%Tn7 # fT Tm M:1 -III

qJ,%+ 10% !Tamwalq§t %gTI @T RqIQd ©3v@y % 10% W qt a WIlla 81

In view of above, an appeal against this order shall be before the Tribunal on

payment of 10% of the duty demanded where duW or duW and penalty are in dispute’
or penalty, where penalty alone is in dispute.”
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ORDER-iN-APPEAL 4

The present appeal has been filed by M/s. Hotel Radiant, Prop.

Alpaben Harshad Kumar Gandhi, Near Khodiyar Temple, Pal(ii GaIn

Paldi, Ahmedabad-380006 (hereinafter referred to as the

“ appellant?’} against Order-in-Original No. 199/WS03/ AC/CSM/

/2022-23 dated 15.03.2023 (hereinafter referred to as “the

irnpugne(i order”) passed by the Deputy Commissioner, Central GST,

Division iII, Ahmedabad South (hereinafter referred to as “ the

adjudicating authority’\.

2. Briefly stated, the facts of the case are that the Appellant were

holding Service Tax Registration No. AAWP(34173ESD001. On

scrutiny of the data received from the Central Board of Direct Taxes

(CBDT), it was noticed that the appellant had substantial service

income; however they did not pay service tax thereon. On the basis

of the data received from Income tax department for the F.Y. 2015-

16 income earned by the appellant in the said period is as under:

I

Sr, Period Income earned 1 Total value I Differential i ST short

(F.Y.)No in Rs. (STR) value paid

2 }1 52,70,513 7,64,22419,03,946+i

2. 1 Subsequently, the appellant were issued Show Cause Notice

No. V/WS07/V/0 & A/SCN-1009/2015-16/REG/2020 dated
24. 1:2.2020 wherein:

I

i

a) Demand and recover an amount of Rs. 7,64,224/- under

proviso to Sub Section (1) of Section 73 of the Act along with

interest under section 75 of the Finance Act 1994 (hereinafter

referred to as 'the ,4ct').



F.No. GAPPL/COM/STP/4287/2023-Appeal

b) Impose penalty under the provisions of Section 70, 77(1)(c)

77(2) and 78 of the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned

order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 7,64,224/- was

confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act.

C) Penalty amounting to Rs. 7,64,224/- was imposed under 78 of

the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant have already produced Audited Financial

Statement i.e. Balance Sheet and Profit and Loss Account,

Income Tax Return and Bank Statement But Learned

Adjudicating authority has failed to mention and that they

have taken decision without considering our submission (a) All

Original Invoice and was kept with concerned officer for almost

15 days (b) Ledger Confirmation received from the Hotel

Swagat and Fortune Enterprise.

> That the copy of Acknowledgement of letter dated 24.02.2023

produced in the office of adjudicating authority has been

produced.

4. Personal hearing in the case was held on 09.01.2024. Shri

Sanket Shah, CA appeared on behalf of the appellant for personal

hearing and reiterated the written submis SIO
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5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

docurnerrts available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the Appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 20 15-16.

6. As per the para 22 & 23 of impugned order the adjudicating

authority find that the appellant failed to provide invoices or bills for

services related to hotel accommodations below a tariff rate of Rs.

1000/-. Consequently, the gross value of Rs. 35,85,963/- for the

financial year 2015-16 could not be quantified, leading to a demand

for service tax amounting to Rs. 5,19,965. Additionally, the declared

income of Rs. 16,84,450/- in respect of share income of the

partners, lacks supporting documents to establish it as such,

resulting in another demand for service tax of Rs. 2,44,259/-

However, the appellant assert in their submission that the Audited

Financial Statement, including the Balance Sheet and. Profit uld
Loss Account, along with the Income tax return and Bank statement

were presented before the adjudicating authority, however they

omitted to acknowledge the submission of (a) all original invoice

held by the adjudicating authority, and (b) Ledger confirmation

received from Hotel Swagat mld Fortune Enterprise and forwarded

by the acknowledged letter dated 24.02.2023 to the adjudicating
authority.

7. 1 find that the appellant submitted various documents in

support of their claim for exemption from service tax, which was not

acknowledged by them before the adjudicating authority. In this
regard, I am of the c'onsidered view that the app£jarK cannot seek to

gjl
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F.No. GAPPL/COM/STP/4287/2023-Appeal

establish their eligibility for exemption at the appellate stage by

bypassing the adjudicating authority. They should have been heared

by verifying the relevant records and documents lying before the

adjudicating authority, who is best placed to verify the authenticity

of the documents as well as their eligibility for exemption.

8. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellmrt for exemption from the service tax. The adjudicating

authority shall after considering the records and documents

submitted by the appellant decide the case afresh by following the

principles of natural justice.

9. in view of the above discussion, i remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order ' after following the principles of natural justice.
\

f \
i

10. whd-4dfq;tT©gif IT{3rft?rm Rqdl tI aqaTh aft%8fwnqTaT8 1
A

Tha appeal n18d by the Appellant stands disposed of in above

terms.

D,tl ,? o .Ol.2024

dEft,

d.d. Ta.a
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BY RPAD/ SPEED POST P

To

M/s. Hotel Radiant,
Prop. Alpaben Harshad Kumar Gandhi,
Near Khociiyar Temple,
Paldi GaIn Paldi
Ahmedabad-380006 .

Copy to :

The Principal Chief Commissioner, Central GST, Ahmedabad1.

Zone.

The Principal Commissioner Central GST, Ahmedabad South.

The Deputy Commissioner, CGST, Division III, Ahmedabad

2.

3.

South

The Deputy/ Assistant Commissioner (RRA), Ahmedabad South

The Asst:t . Commissioner (HQ System) Central GST,

Ahmedabad South (for uploading the OIA)

L.f Guard File.

7. P.A. File

4.

5.


